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Explogives

On June 13, 2011, complainant Mia Macy, an applicant for a
position as a contract Ballistics Forensic Technician in the
Forensic Science Laboratory, San Francisco Field Division,
Walnut Creek, California, filed an equal employment opportunity
complaint against the Bureau of Alcohol, Tobacco, Firearms, and
Explosives. Complainant claimed that she was discriminated
- against based on her sex (gender identity and sex stereotyping)
when she was not selected for the posgition. As background, at
the time complainant began the process of applying for the
position at isgue, ghe identified as a male, and her name wasg
Charleg Demasi. During the time she applied for the position,
complainant was in the process of trangitioning from male to
female. Complainant changed her name to Mia Marie Macy on March
2 or 3, 2011 (Ex. F2 at 1) 2.

Procedural History

1. By letter dated October 26, 2011, the ATF EEO Office
accepted the following issue for investigation (Ex. Cl at 72):

Whether [complainant] was discriminated against based on
[her] gender identity sex (female) stereotyping when on May
5, 2011, [she] learned that [ghe was] not hired ag a
contractor for the position of National Integrated

“Ex. " or “Exs. " refer to exhibits in the record of
invegtigation and their corresponding exhibit and page
number (8) .

*Ag noted in the Report of Investigation, some of the events
deseribed in the record occurred while complainant was still
legally a male and using her former name, Charles Demasi. For
congigtency, in this decision complainant will be referred to in
most instances ag female and as Mia Macy.



Bellistie Informaticn Network (NIBIN) Ballistics Forensic
Technician in the Walnut Creek Lab, San Francisco Field
Office.

In the sgame letter, the ATF Executive Assgistant for Equal
Opportunity also notified ccmplainant (Ibid):

Since c¢laims of discrimination on the basis of gender
identity stereotyping cannot be adjudicated before the
Equal Employment Opportunity Commission {(EEOC), your claimg
will be processed accerding to Department of Justice
policy. The claims will be investigated; at the conclusion
of the investigaticn, your gender identity stereotyping
claim will be referred directly to the Department of
Jugtice, Complaint Adjudication Office, for issuance of a
final agency decision based on the investigative recoxd.®

Through coungel, complainant notified the ATF of her
objection to the ATF’'s characterization of her claim as basged on
“gender identity stereotyping” (Ex. C2 at 76). Complainant
stated that the EEC Counselor’s report had similarly
inaccurately described complainant's claim as “Sex—change in
gender (from male to female)” (Ex, Bl at 8). Complainant stated
that she “isg a transgender woman who was discriminated against
during the hiring process for a job with the ATF” (Ex. C2 at
76} . Complainant maintsined that the discrimination was based
cn her sex, sex sterectyping, sex due to gender
transition/change of sex, sex due to gender identity, and “to
the extent not covered by” these bases, discrimination on the
basis of gender identity (Id. at 77).

2. On November 13, 2011, the ATF issued complainant a
“Correction to Acceptance” of her complaint (Ex. C4 at 79). The
ATF gstated the issue accepted for investigation as:

‘The Department of Justice approved an internal policy
prohibiting digcrimination based on gender identity on April 5,
2011. Under the Department policy, complaintg of discrimination
based cn gender identity were to be processed pursuant to the
Department’s internal EEC Acdministrative Complaint Process. See
HR COrder - DOJ 1200,1: Part 4, Egqual Employment Opportunity
Program, Chapter 4-1, B(2) and Discrimination Complaint
Processing System, 7J.
(http://www.justice,gov/jmd/hr/hrorder/chpt4-1.htm) .
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Whether [complainant] wasg discriminated against based on
gex (female) and gender identity stereotyping when on May
5, 2011, [=2he] learned that [ghe was] not hired as a
contractor for the position of NIBIN Ballistics Forensic
Technician in the Walnut Creek Lab, San Francisce Field
Office.

- The ATF informed complainant that her “claim based on sex
(female) will be procesgsed under regulations found under Title
VII of the Civil Righte Act of 1964, ag amended” (Ibid). The
ATF advised further that complainant's disgcrimination claim
“based on gender identity stereotyping will not be adjudicated
before the EEOC,” but “will be procesgsed according to DOJ policy
and practice” (Id. at 79-8C). This meant that, following the
ATF'g investigation of complainant's c¢laim, her “gender identity
gstereotyping claim” would be presented directly to the Complaint
Adjudication Office for issuance of a final agency decision (Id.
at 80).

3. On December 9, 2011, complainant filed an appeal
concerning her complaint to the Equal Employment Cpportunity
Commisegion. Complainant contended that the proper claim to be
adjudicated was whether she had been discriminated against on
the basig of “sex stereotyping, esex discrimination based gender
transition/change of gex, and sex digscrimination based gender
identity” when she was not selected for the NIBIN Ballistics
Forensic Technig¢ian position. Macy v. Bureau of Alcohol,
Tobacco, Firearms and Explogiveg, EEOC Appeal No. 0120120821
(April 20, 2012), 2012 WL 1435985 at 3. Complainant argued that
the ATF erred in reclassifying her complaint into two separate
claims of discrimination: one based on her sex over which the
ERECC had Title VII jurisdiction, and a separate claim based on
gender identity sterectyping tc which only DOJ policy applied.
Complainant maintained that the ATF’s characterization her claim
amcunted to a “de facto dismigsal of her Title VII claim of
digcrimination based on gender identity and transgender status”
(Ibid) .

The EEOC held that the ATF had “mistakenly separated
complainant's complaint into separate claims,” and that “[el]ach
of the formulations of complainant's claimg are simply different
wayg of stating the same claim of discrimination ‘based on...
sex,’ a claim cognizable under Title VII” (Id. at 5). The EEQC
gtated that iteg decisgion “hereby clarifieg that claims of
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digcrimination based on transgender status, also referred to as
claims of digerimination based on gender identity, are
cognizable under Title VII's sex discrimination prohibition, and
may therefore be procegsed under Part 1614 of EEOC’s federal
sector EEC complaints process” (Id. at 4). The EEOC remanded
complainant's complaint to the Department of Justice and ordered
that the ATF “process the remanded complaint in accordance with
29 C.F.R. § 1614.108 et seg.” (Id. at 12).

4., On May 18, 2012, the ATF issued a “"Modification of
Acceptance Letter®” (Ex. C5 at 81). In accordance with the
EEOC's decision and instructions, the ATF defined the issue
accepted for investigation as follows:

Whether [complainant] was digcriminated againgt based on
gender (female), gender identity, gender stereotype, and/or
tranasgender status when on May 5, 2011, [she] learned that
[ehe wag] not hired as a contractor for the pogition of
NIBIN Ballistics Forensic Technician in the Walnut Creek
Lak, San Francigco Field Office.

Ag relief, complainant seeks unspecified “financial relief”
(Ex, F2 at 113). Complainant seeks a position as an ATF
Laboratory Technician cr NIBIN Technical Specialigt in the San
Francisgco ATF Field Divisgion. Complainant also seeks a
“‘neondigcrimination pelicy and non-discrimination training to be
adopted for the Walnut Creek Laboratory on transgender igsues”
(Ibid) .

5. An investigation of complainant's complaint was
conducted from October 26, 2011, until July 23, 2012. This
cffice received the case for adjudication on Octcber 31, 2012,
Cn February 8, 2013, this office received a letter from
complainant's counsel reguesting that the Department postpone
adjudicating complainant's complaint until the invesgtigative |
record could be supplemented with information gathered during ‘ !
the EEOC’g investigation of the ATF contractor, Aspen of D.C.,
againgt whom complainant had also filed a discrimination
complaint. Thig office agreed to delay issuing a final
decision. When it was apparent the EEOC’s investigation was
taking guite a long time and that the EEOC's investigation of
Aspen of D.C. would not contribute significantly to the record
involving the ATF, this office issued the final agency decision.




Factual Background

1. Complainant’s Evidence and Statements

A. In December 2010 complainant was working as a detective
in the Phoenix Police Department in Phoenix, Arizona.
Complainant said that she notified her supervisor, Sergeant
Brandon Huntley, that she intended to leave her position and was
cgongidering moving te the San Francisco Bay Area. Complainant
gaid that Huntley informed her that “the ATF Walnut Creek
Laboratory needed someone to werk with NIBIN, a ballistics
imagery-matching program” (Ex. F2 at 104), Complainant said
that Huntley called Walnut Creek Integrated Ballistics
Identification System (IBIS) Section Chief Ronald Nicholsg and
recommended complainant for a NIBIN Laboratory Technician
position.

Complainant said that she “never saw an advertised posting
for this position” (Ibid). Complainant explained that “NIBIN is
a partnership between local law enforcement agencies and the ATF
-whereby local law enforcement compare digital images of the
markings on fired cartridge cases or bullets from crime scenesg
with those in the NIBIN database” (Ibid). Complainant added
that “to obtain the digital images, local law enforcement and
the ATF, &s administrators of NIBIN, use the program IBIS” (Id.
at 104-105). Complainant said that she was one of approximately
forty people in the United States “certified by ATF to do IRIS
Cartridge Cage Acquisition” (Id. at 105). Complainant said that
ghe “had fired gune for casing comparisong, done other
ballistics matching, and worked on NIRIN and with the ATF while
[gshe] wag a Police Detective in Phoenix” (Ibid). Complainant
gaid that the ATTF had also certified her “in casing acquisition
and ccomparison” (Ibid). Complainant said that neither Nichols,
nor anyone with the contractor responsible for processing '
applicante (Aspen of D.C.), told complainant that she “lacked
any qualification for the job” (Ibid).

Complainant said that ATF IBIS Section Chief Nichols called
her on or about December 17, 2010. Complainant sgaid that
Nichols tcld her that Huntley had “highly recommended” her for
the position, and that in light of this recommendation, “the
NIBIN Forensics Technician job was [hers], pending the outcome
of [her] background check” (Ibid). Complainant said that
Nicholge “was pleaged that [she] wag already certified in IBIS,
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becauge thig meant [ghe] could start immediately and did not
regquire training” (Ibid). Complainant said that Nicholes told
her that “there were three NIBIN lab tech positions he needed to
fill, and that they were being filled by a contractor, Aspen of
D.C.” (Id. at 106). Complainant said she and Nichols “discussed
[complainant’s] NIBIN and IBIS experience specifically,
including ‘Brass Tax,’ which is a federal contracted shell
caging acquiegition and comparigon equipment and software
program” {Ibid). Complainant said that she told Nichols that
she “wanted the job” and Nichols responded that ATF personnel in
Waghington, D.C., would contact her to begin the background
investigation {Id. at 105).

Complainant’s notes from her conversation with Nichols in
their entirety read az followg (Ex. Bl at 64):

~--ATF R. Nicholg (Telephone number deleted)
--Resume? :

-~-1IBIS

--Civilian Contractor working Aspen
--NIBIN

--3 Contractors

--At-will position

--Benefitas $50,000.00; 27.00 hours

Complainant said that “three days later, Nichols e-mailed
[her] and said that he needed [her] xresume, full name, and
Social Security number,” which she provided via e-mail on
January 3, 2011 (Ex. F2 at 10%; F8a at 185). Complainant stated
that at the time, her name, Charles Demasi, was on all the
identifying documents she sent Nicholg. Complainant said that
ATF Personnel Security Assistant Kelsey Numrych subsequently
contacted her and instructed her to complete a sgecurity form.
Complainant said that she submitted the necessary forms to ATFE
NIBIN Branch Chief Timothy Curtis, initially electronically and
then later by mail after Curtis informed her that some of the
paperwork was missing. On March 3, 2011, complainant saild that
she received an e-mail from Numrych informing her that her
completed security packet had been received and that a security
interview would follow., Complainant said that on March 15,
2011, Robert Hartley, an ATF contract investigator, interviewed
her at her house in Phoenix. Complainant said that Hartley told
her that he would also be interviewing her neighbors, friends,
and former co-worksrs.



B. On March 28, 2011, complainant received an e-mail from
Gwen Henderson, Director of Operationsg for Aspen of D.C., Inc.,
the ATE contracter (EX. FF12B at 199), Henderson wrote that she
“would like to register [complainant] with [Aspen], and the
gecond step would normally be a scheduled Meet and Greet with
the Lab Directeor and his team, but [Henderson had been] told
that they [already had] met with [complainant]” (Ibid).
Henderson instructed complainant to respond to the e-mail if she
remalned interested in the position as an IBIS Laboratory
Technician. Henderson also indicated that upen hearing a
pogitive response from complainant, she would mail complainant
the Aspen of D.C. application packet. Henderson asked that
complainant review the company’s website and submit two forms of
identification.

Complainant responded to Henderson via e-mail on March 29,
2011. Complainant wrote that she wag “very interested” in the
position and noted that her background investigation had taken
longer than she had anticipated (Id. at 201). Complainant
informed Henderson that she was moving to the Bay Area that week
and provided her new address. Complainant then wrote (Id. at
.201-202) :

There has been one change, but a big one, that T need to
talk to lab director about before I start work. I guess I
can just let you know and then give them the cpportunity to
decide. I am transgitioning from male to female. I have
been in counseling for almost a year and recently (three
weeks ago) underwent feminine facial surgery. I was
diagnogsed with gender identity disorder and have taken the
legal process to change.

This decisgion took thirty odd years to make and did not
come lichtly. My life, health, and whole outlook has just
been so positive. But with this I have =zacrificed friends
and family. I am one of the lucky transgendered and have a
beautiful loving wife and great friends that have come
along for the new ride. With that, I will totally
understand i1f they want to pasgs on me. I still have a
great resume, work ethic, recommendations and can gtill do
the job, just in better shcoes. If it is too much, which it
ig for some, I am just happy I was given the opportunity.

Thank you so much for your time.
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Complainant said that on March 30, 2011, Henderson
telephoned complainant and “said she had no problem with
[complainant] being transgender, and she gaid that [complainant] .
could still have a job with Aspen” (Ex. F2 at 108). Complainant
said that Henderson also stated that complainant “did not need
to tell anyone, that the ATF Laboratory did not need to know
[complainant] was transgender” (Ibid). Complainant said that
Hendergon added, “You work for me. I am the person who pays
you” (Ibid). Complainant said that, related to her job search,
she did not tell anycne other than Henderson about her name
change or gender change.

Cn March 31, 2011, Henderson responded to complainant’s e-
mall and informed complainant that she had spoken with the ATF'e
Contracting Officer’s Technical Representative (COTR) Karen
Nascn “regarding [complainant’s] recent name change” (Id. at
201). In the e-mail response, Henderson wrote that Nason wanted
complainant “tc¢ provide [Nasgon] the name and telephone number of
the person who ccnducted [complainant’s] security investigation”
(Ibid). Henderscon also wrote that Nagon would contact the
investigator “directly and provide them with the information
that has changed gince [complainant’s] initial investigation,
i.e., name change” (Ibid). Ccmplainant said that she provided
the investigatcr’s (Hartley) contact information to Henderson,

Cemplainant alsc received an e-mail from Hartley on March
31, 2011, In the e-mail Hartley wrote that he “hoped to finish
[cocmplainant’s] investigation the first of next week,” adding
that he would “probably have a few questions” (Id. at 203).
Hartley’s e-mail did not mention complainant’s name or gender
change, and the record did nct contain any evidence that he was
aware of either at the time he sent complainant the e-mail.
Complainant e-mailed Henderson the same day and wrote that she
“was hoping” that Hartley *“did not reveal [gender] change to all
of [complainant’s co-workersg] and out [her]” (Ibid),
Complainant alsgo wrote that “[i]f vyou could ask for discretion
it would be very nice” (Ikid). EHenderson responded via e-mail
the same day that “Hartley doesg not know the updated
informaticn” (Ibid). Complainant said that Hartley contacted
her on April 2, 2011, and ascked for the names of people he
should speak to at the Phecenix Police Department.

Complainant said that on April 3, 2011, ghe e-mailed
Hendergon copies of her new driver’s license and Social Security
card reflecting her name and gendexr change.
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Complainant saild that she spoke with Hendersgon on the
telephone on April 3, 2011, and asked when she shculd report to
Walnut Creek and who would inform Nichols that she wag now known
ag Mia Macy. Complainant sgaid that Henderson regponded that
“she would take care of that” and that Henderson “needed to talk
to ATF Walnut Creek staff about where [complainant] would
report, and [her] schedule” (Ex. F2 at 109). Complainant said
that Henderscon told her that she wculd call complainant back
with that information, but Henderscn never called her back.
Complainant said that she “called [Henderson] numerous times
between April 3 and April 8 and left messages, but [Henderson]
did not respond” (Ibid).

Complainant said that on April 8, 2011, she received an e-
maill from Henderson. The e-mail read as follows {Fx. Bl at 40):

Hello Mia,

T tried reaching you several times this week by your cell
phone (number deleted) but I could not leave a message
because the line was always busy.

Ag you know the Federal Government is currently operating
under a continuing resclution (CR), which fundsg all of our
government portfolic through April 8, 201[1]1, if a full
budget or CR is not enacted on or before that date, then
the government will furlough non-esgential employees until
funding becomes availlable. S8Since the government is working
hard to come to some resclutions, our current funding on
the majority of our government contracts have [sic] bheen
reduced and some have been discontinued.

In light of this recent situation, my client, ATF, hasg
reduced their current staffing needs on our contract and
the pogition that you applied for in the Walnut Creek, CA
Forensic Lab is no longer available due to budget cuts.

If an opportunity in the near future matches your
experience, I will contact you for consideration,

I appreciate your full support during the long
investigation process as well ag these critical times, and
I am thankful that you expressed an interest in a career
with our team at Aspen of D.C., Inc. If you have any
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guestions, please do not hegitate to contact me directly
via e-mail and/or phone call,

Begt regards, Gwen

Complainant said that, contrary to Henderson’s assertion,
her phone was not always busy. Complainant noted that the phone
number Henderson claimed toc have dialed “transposed digits from
the area code of [complainant’s] phecne number” (Ex. F2 at 109).
Complainant noted that Henderson ®“did not gtate that two
pogitions had been reduced to one posgition,” as ATF officials
would later state was the justification for not hiring
complainant (Ibid). Complainant said that she spoke with
Henderson on the telephone after receiving the e-mail and that
Hendersgon told her that, in light of the possible federal
government ghutdown, Aspen “was lucky to keep the ATF contracted
positions that [they] already had” (Id. at 110). Complainant
gsaid that Henderson told complainant that she would still like
complainant to submit her Aspen employee packet, including her
regume, in case any other pogitions became available.
Complainant gaid that on May 4, 2011, Hendergon sent her an e-
mail offering complainant the opportunity to apply for a
position as Human Resource Benefits Specialist with the U.S.
Customs and Border Patrel in Seattle, Washington. Cemplainant
gald that she responded that she wasg not interested in the
pogition as her “background [was] in law enforcement and
computer forengics and nct in human resources” (Ibid).

C. 1In the EEO Counseling Report, the Counselor noted that
ATF IBIS Section Chief Nichols gaid that a decision was made to
hire only one NIBIN specialist as “it would reguire tooc much
time on lab perscnnel to train if two [were] hired” (Ex. Bl at
11), Nichols teld the Counselor that “a degision was reached to
hire only one with the concurrence ¢of the Lab Chief [Donna
Read]” {Ihid). Cecmplainant contended that Nichols’ statement
regarding the training was “untrue® (Ex. F2 at 110).
Complainant said that she had the NIBIN experience required for
the Walnut Creek Laboratory Technician pogition. Complainant
gaid that during her phone interview with Nicholsg, he had been
“very pleased that [complainant] could start immediately at the
lab without needing any training other than office orientation”
(Id. at 111).

Complainant said that she was “gtunned” when she later
learned that someone else was hired for a Laboratory Technician
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position after complainant had been told that funding for the
position had been cut. Complainant said that she did not know
who was hired for the posgition, “but unless the person is one of
the few who have been trained on the IBIS Brass Track system and
had experience working with NIBIN as [complainant did], the
individual would not have been as qualified as [complainant]”
(Ibid).

Complainant said that “the circumstances of the position's
withdrawal, as well ag the reasons for the withdrawal, [did] not
add up,” and this led her to conclude that she had been
discriminated against baszsed on her female transgender identity
(Ibid}.

2. The ATF Employees’ Evidence and Statements

a) ATF Walnut Creek Laboratory Chief Donna Read

ATF Walnut Creek Laboratory Chief Donna Read said that
complainant applied for a position as an IBIS contractor. Read
said that the lab “requested two of these positions because we
had lost two of our original three IBIS contractors” (Ex. 3a at
123} . Read gaild that the ATF’'s Contracting Officer’sg
Representative (COTR) Karen Nazon informed Agpen of D.C. to
recruit for two positions.

Read said that the ATF can refer candidates to Aspen for
contracted positions, “but they are referred to the COTR and to
Agpen of D.C. for the background security check” (Ibid). Read
said that background investigations are conducted by the ATF,
but they are initiated with the applicant through Aspen of D.C.
Read said that “an in-perscn interview is required for the
applicant, and this is a required step in the process” (Ibid).
Read added that she had “not agreed to hire anyone before
meeting them in person” (Ex., F3b at 122). Read said that for
the position at isgue, Nichols “would have had primary input on
the applicant following the in-person interview,” ag he is the
" gupervisor for the position and “subject matter expert in
firearms® (Ex., F3a at 122). Read gaid that the ATF Walnut Creek
office "notlfieg Aspen of D.C. of the Meet and Greet interview
and if the candidate appears qualified for the position” (Ibid).
Read said that she ig “then notified by the ATF COTR when the
background investication is successfully completed and the
applicant can begin work” (Ibid). Read said that “complainant
wag never told sghe would be hired for the pogition” (Ibid).
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Read maid that Nicholg told Read that “he had gpoken to
complainant only once, in January 2011, which to [Read’s]
knowledge was prior to the start of the background
investigation” (Ibid).

In the EEO Counseling Report, the Counselor stated that
Read said that complainant was not hired for the Laboratory
Technician pogiticon because funding was avallable for only one
such position, and cother funding was going to be used to £ill
another necessgary pesition at the Walnut Creek facility. The
Counselor repcrted that Read said that she had discussed the
situation with Nichcels and that they had agreed to hire the
“applicant [who] was further along in the background
investigation prccess,” and that turned out to be applicant -
I &< 21 ac o).

In her declaration for the EEQO invesgtigation, Read =said
that complainant was not hired for the position “as a result of
the ongoing ecconcmic crisis and reductions in budgete,” which
meant that “all supervisors in ATF were expected to exercisge due
diligence in fiscally managing their officeg” (Ibid). Read
explained (Id. at 123-124):

Through 2011, managers were continually evaluating wmany
areas to potentially save money and reevaluate which
positions were deemed critical. Mid-year, the Government
was facing a potential shutdown with impending furloughs
and/or lay-offs. During this timeframe, I frequently met
with my management team to discuss the budget situation,
Around that time, the Quality Assurance contractor tendered
her resignation. This was a critical position for the lab.
That pesition was critical to successfully meeting the
rigors of an October 2011 accreditation by the American
Society cof Crime Laboratory Directors. ...During that
time-frame, I met with [IBIS Section Chief] Ron Nichols to
discuss the budget and to gee if there were any areas where
we could make cuts to ensure the mogt critical needs were
met. I asked Ron Nichols if the two pending IBIS
contractor pesitions could be gonsidered, and could the
workload cf the gection get by with one. In the event that
funding wasg only availlable for the two contractor
pogitiong, I needed to engure one of them was now for the
Quality Assurance position, a position we had not expected
to be vacated. Ron Nicholg told me he could manage with
cne IBIS ccntractor, and it would not pose a negative
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impact on his section. He mentioned it had been a lot of

work to try te trailn several people.all at once, so he saw
a benefit in proceeding to hire one IBIS contractor. Ron
algo agreed that the Quality posgition waes critical, ag
opposed to the IBIS contractor posgition, which was not.
When I asked Ron Nichols for the status of the two
candidates, Ron said that complainant had not called him
back gince their initial digcussion in January, and [he]
did not know if [complainant] had ever relocated or was
gtill interested in the pogition. Ron algo indicated the j
last status update as the background investigations was
that [complainant] was in the early stages of the
background procegs while the other candidate, -
Z-, was much further along to adjudication. I do not
recall when this discussion took place exactly, but it was
during the timeframe of a possgible government shutdown.

Ron Nicholg also mentioned that Z had already
vigited the lab and had been interviewed.

The record evidence showed that Z wag gelected and
hired for the contract Laboratory Technician position.

Read explained further that “the economic c¢risis and
discusgions of budget cuts have been ongoing for the past couple
of vears,” and that “the budget is typically a topic at
management meetings and all supervisgsorg were expected to do more
with less and manage their rescurces in the most fiscally :
responsikble manner” (Id. at 125). Read reiterated that while
she “had originally submitted a request to replace two IBIS
contractor positions,” the resignation of the Quality Assurance
contractor meant that “this cffice needed to ensure that
critical position was backfilled” (Ibid).

The EEO investigator requested that the ATF produce any
written communications between Nichols and Read pertaining to
the decision to hire only one IBIS Laboratory Technician in
April 2011. Regponding for Read, via e-mail to the EEO
investigator, ATF EEO Manager/Mediator Larry Sovinsky wrote that
“Read gtated that... no such written communication exists” (Ex.
F9 at 190). Asked by the EEO investigator for documentation
indicating that funding for only one IBIS Laboratory Technician
wag avallable, Sovinsky wrote, “Read stated that this was an
internal management decision based on the possgibility of an
impending government shutdown; No such documentation exigtg”
{Ibid). Read said that she had “no recollection of the actual
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date” of her discussion with Nicholg about hiring one IBIS
contractor and a Quality Assurance contractor rather than twe
IBIS contractors (Ex. F7a at 126).

Read said that ™Nichols did not mention how much training
complainant would need compared to [Z-” (Ex. F3 at 125).
Read added that this issue wag “not germane becausge the training
time iggue was not why [she] decided to hire only one
contractor, or why Nichols decided that the contractor hired
would be Z-” (Ibid) . Regarding the determination of which
candidate was further along in the background investigation
processg, Read sgaid that “Nicheols would have received a status
update from either NIBIN Branch Chief Timothy Curtis oxr ATF COTR
Karen Nagon” (Id. at 126),

In a supplemental declaration, Read stated that ™“the
decigion not to bring two IBIS contractors on at the game time
was two-fold: Dbudget and training” (BEx. F3b at 129}. Read
added that she has "not agreed to hire anyone before meeting
them in person” (Ibid).

In a second supplemental guestionnaire, the EEQ
investigator asked Read the following gquestion (Ex. F3c at 131);

When did you learn funding was only available for two
positions? Furnish the date or the approximate date if you
do not know the exact date (emphasis in original).

Read responded: “There ig no specific date to provide. I
have previougly stated that a requirement of my position is
management of the overall budget of the laboratory. This is an
integral part of my Jjob function and is performed on a daily
basis. Unlimited contractor positions are never at my
availability. 1In this case, I was provided two contractor
positions and had to ensure the laboratcry’s critical needs were
met for both” (Ibid).

The EEC investigator alsgo asked:

If hiring two contractors rather than three was a decision
you made without specific management direction, when did
you make that decision? Furnish the date or the approximate
date if you do not know the exact date (emphagis in
original} .
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Read regponded: “I had two contractor pogitione te £il1l,
not three. Unfortunately during that timeframe I had lcst my
Quality Aggurance contractor, and it was imperative that I f£ill
that position immediately as thig facility was facing a major
decigion to utilize the two contractor positiong I had by
filling one with an IBIS technician and the other [with] a
Quality Assurance contractor. Of the two IBIS applicants,

Z and [complainant], I had no knowledge or preference
towards either candidate. Z-’s name was put forward by
[Nicholg] solely on the basis that [Z-’s] background was
already in adjudication. I would have been just as happy to
hire [complainant]” (Ibid).

Read said that complainant's gender change was not a factor
in the decisgion to hire one rather than two IBIS technicians.
Read said that she did not “remember an exact date that [she]
learned of [complainant's] gender identity and gender status
change” (Ex. F3 at 122). Read sald that she would have learned
this information from Karen Nason, the COTR, “subsequent to
Nason terminating the background investigation” (Ibid).

The record contained a copy of an e-mail Read gent to Nasgon
on April 5, 2011. The e-mail stated (Ex. Fl2a at 196):

Hi Xaren,

I left you a volce message. When you have a moment would
you give me a call.

Thanks, Donna

The EEQ inveatigator did not ask Read about this e-mail, and
Read did not offer any testimony relating to it.

Read said that “[t]he only reason Zjjjjjjjjjj was hired over
complainant was because he was already in the adjudication
process of hie background investigation, and complainant was
not” (Ex. F3d at 133). The EEO investigator asked Read (Ex. F3a
at 126): ) '

If a decigion was made to hire the candidate who was
farthest along in the backgrcund check process, how did you
learn which candidate was farthest along in the background
check process?
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Read regponded: “Ron Nichols would have received a gtatus
update from either NIBIN Branch Chief Timothy Curtis or ATF COTR
Karen Nagon” (Ibid).

The record evidence showed that the EEQO investigator
reguested that the ATF produce “documents pertaining to dates of
background clearances of referred candidateg and dates referred
candidates submitted all reguired information” (Ex. F9 at 189),
Resgponding for Read wvie e-mail to the EEO invesgtigator, ATF EEO
Manager/Mediator Sovingky wrote, “Read stated that the ATF Lab
ig not privy to those documents, Applicantg send their
information directly through Aspen. The ATF COTR periodically
checks on their status” (Ibid). The EEO invegtigator also
requested that the ATF produce “documentation of status of
background clearances for complainant and for other selectee on
April 8, 20117 (Id. at 190}. Responding for Read, Sovinsky
wrote, “Read stated that the lab would not have received this
documentation” (Ikid). '

Read gaid that Nichols had told her that he had interviewed
ZJ I >c che walnut Creek facility. The visitors log showed
that on December 17, 2010, Z- signed in at 12:55 p.m. and
signed out at 1:16 p.m. (Ex. F11l at 192}. Read said that she
“was infcrmed that compleinant had prior IBIS experience, and we
would have been just as happy tco hire [complainant]” (Ex. F3d at
133-134).

Read added that the IBIS Laboratory Technician position had
subsequently “been cffered several times to complainant, long
before this EEO [complaint] began” (Id. at 134). Read said that
complainant should have been offered the position in August
and/or September 2011, Read also said (Ibid):

Ag soon ag i1t became feagible to bring on a third
contractor, I made the IBIS contractor position available
to complainant. I have continued to do so on multiple
occasions. I have the privilege to work in a very nice
office among very nice people. Complainant's gender
trangition would not have even been a topic for discussion
or concern.

There was no evidence in the record showing that
complainant was re-offered the position or that any such offer
occurred before complainant initiated the EEO process.
Complainant contacted an EEO Counselor about her concerns on May
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10, 2011 {(Ex. Bl at 8). As of that date, there was no record
evidence that Read or anyone elge from the ATF or Aspen of D.C.
had offered complainant a position at Walnut Creek after
Hendergon gent complainant the e-mail on April 8, 2011,
informing complainant that there was no position available for
her due to budget cuts. The record evidence showed that on
January 24, 2012, ATF COTR Nason sent Aspen of D.C. an e-mail
stating that if complainant was still available for the IRIS
Laboratory Technlician position, ATF would like to re-initiate
the background investigation (Ex. F22 at 379). On January 30,
2012, Agpen sent complainant an e-mail inquiring whether she was
still interested in the position (Id. at 387).

b) ATF Walnut Creek IBIS Section Chief Ronald Nichols

ATP IBIS Section Chief Ronald Nicholg gaid that
complainant's supervisor at the Phoenix Police Department
contacted him and told him that complainant was moving to the
Bay Area. Nichols said that he called complainant “and
digcussed complainant's qualifications” for the IBIS Laboratory
Technician position (Ex. F4a at 137). Nichols did not specify
when either of these telephone callg occurred. Nichols said
that “thig IBIS pogition required familiarity with computer
systems, firearms, and comfort level with firing firearms” (Id.
at 137). Nichols said that he told complainant that there were
vacancieg at Walnut Creek and asked complainant to send him a
regume, Nichols said that he told complainant te contact him
after she moved tc the Bay Area because Nichols would need “to
arrange for a face-to-face interview” (Id., at 138). Nichols
gaid that he also teold complainant “it was helpful that [slhe
had worked with IBIS” (Ibid). Nicholg said that he did not
recall speaking with complainant again, but did receive an e-
mail from her with her resume. Nicholas said that he sent
complainant's resume to either ATF NIBIN Branch Chief Timothy
Curtis or Nasgon. Nicheols added that a personal meeting with
candidates was a standard part of the melection process,

Nichols gaid that “[blefore April 2011, COTR Nasgon called
fhim] and told [him] there was confusion about the name of
gomeone we were looking to hire as an IBIS contractor” (Ex. F4g
at 136). Nichols gaid that he “asgumed it was Z-,

. ..because [Nichols] knew [Z-] had been born on a military
bagse ocuteide the United Stateg” (Ibid). Nichols =gaid that he
told Nason “to contact Z_ about the matter” (Ibid).
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Nicholg said that “[iln April 2011, [he] was asked by Donna
Read if [he] could do without one IBIS contractor” (Ibid).
Nichols said that he tcld Read that he cculd. Nichols gaid that
Read told him “she was concerned about upcoming budget isgsues
and asked if [Nichols] would be content with filling only one of
the IBIS contracting positions because our Quality Assurance
contractor was leaving and we needed to £ill [that] position”
(Id, at 139). Nichols said that Walnut Creek was “going thrcugh
a re-accreditation process... and so [Read] considered it to be
a priority that the Quality Assurance contract position be
filled” (Ibid), Nicholg said that he told Read that he “could
be content with one IBIS contractor instead of two, but [he did]
not recall any further discussion with her about it” (Ibid).
Nichols said that “the final decision was Read’s” (Ibid).
Nichols said that Read “asked [him] to pick one of the two IBIS
applicants for the IBIS contract pecsition” (Ibid). Nichols said
that he “had already met with Z-, and... had not heard
back from complainant, 8o [he] told [Read] we should hire

I (:bid) .

In the EEQ Counseling Report, the EE0Q Counselor noted that
Nichols said that “it would require too much time on lab
perscnnel to train two [Laboratcory Technicians],” gso he and Read
agreed to hire only one (Ex. Bl at 11). 1In his declaration for
the EEQ invegtigation, Nichols said that the time that it would
take to train two Laboratory Techniciang as cpposed to one “was
part of the consideration, but not the primary factor” in the
decision to hire only one {(Ex. F4a at 139).

The EEQ Counselor also reported that Nichcls attributed the
decigion to hire Z- to the fact that complainant *“was not
as far along in the [background] investigation process [as
Z-]; thug, [complainant] was the one that was eliminated”
(Ex. Bl at 11). For the EEO investigation, Nicholg wag asked
(Ex. Fd4a at 139);:

If a decision was made to hire the candidate who was
farthest along in the background check process, how did you
learn which candidate was farthest along in the background
check processg?

Nichols regponded: “This was not a consideration for me
because I was not aware of what was going on there. Z
had made it clear that he wag interegsted in the position, and
gince I had already met with Z- and I had not heard back
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from complainant, I told Read we should hire Z- if we were
going to f£ill only one position” (Ibid).

Nichols added that Read “told [him] of budoet concerns for
gtaffing.., but did not provide any more information than that”
(Ibid) . Nichols gaid that he did “not know the details, when
the funding issue became a concern, apart from the pending
government shut-down publicized through nationwide news, nor any
other budget issues” (Ibid). In a supplemental declaration,
Nichols gaid that he did “not know when Read told [him] of her
concerns about budget igsuesg, but it was on or about the same
time when there was a suggestion on nationwide news that there
could be a government shut down” (Ex. F4b at 145).

Nichols added that even though complainant had experience, .
she “would still need training” (Bx. F4a at 140). Nichols gaid
that all new employees went through the “entire training
program, ” which ®“can take from a few months to one year,
depending on their experience and comfort with firearms” (Ibid).
Nichols explained that “the certification that complainant had
wag not from ATF; it was from the manufacturer of the equipment”
(Ibid). Nichels said that “Z- did not have that
certification from the manufacturer, but it was not required for
hire” (Ibid). Nichols sgaid that “Z- had demonstrated
ability with computer systemg, so [Nicholg] knew he would do
well with the IBIS Cartridge Casge Acquisition” (Ibid). Nichols
said that Z- did not start working at Walnut Creek until
July 2011, Nichols said that he thought that there was an ilsgsue
with Z-’s credit statement, and that it took some time
before it was “cleared up for the background check” {Ibid).
Nicholg gaid that complainant wag not told that she would be
hired pending a background check.

Nichcls denied that complainant was discriminated against
based on her sex, gender identity, or transgender status with
regpect to the gelection for the Laboratory Technician position.
Nichols also said that complainant's gender transition was not a
factor in the decision to hire one, rather than two Laboratory
Technicians. Nichols saild that he learned of complainant's name
and gender change during a phone call from COTR Nasgon in April
2011, after his conversation with Read, when “Nason asked
[Nicholg] if [he] was aware of [complainant] having [a] gender
change, and [Nichols] said [he] was not” {(Ibid). In his
conversation with the EEC Coungelor in May 2011, Nichols gaid
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that he “had no knowledge of [complainant] having changed [her]
name to Mia” {(BEx. Bl at 11).

¢) ATF NIBIN Branch Chief Timothy Curtis

ATF NIBIN Branch Chief Timothy Curtis said that there were
two vacant contractor posgitions at the Walnut Creek Laboratory
in January 2011. Curtisg said that Nicholg gave him the relevant
informaticon about complainant and Z- to submit for
background investigationg. Curtis sald that he did not learn of
complainant's transgender status until “after asking to have the
background investigation stopped, approximately, April 5, 2011~
(Bx. Fb5a at 147).

Curtis said that “the decision to hire one IBIS contractor
rather than two wag made on April 5, 2011, when [he] was on the
phone with [Walnut Creek Lab Chief] Donna Read” {(Id. at 148).
Curtig said that on April 5, 2011, Read called him “and advised
that bringing con two IBIS techniciang on at the same time was
hard on Ron Nichels and the training process; At this time, they
would like only to bring on one of the two techniciang they had
in ‘background; Read asked that we stop the background on the
complainant” (id. at 148). Curtis said that “although the
government was under a continuing resolution and receiving
funding incrementally, [he did] not believe funding was the

igsue for this decigion” (Ibid). Curtis said that he recalled
*that the decision was based on the difficulty of training
multiple pecple at the sgame time” (Ibid). The EEO Counselor

noted in the Ccounseling Report that “Curtis stated he was
informed by Nichols that he [Nicholg] could only train one
individual” (Ex. Bl at 11}, Curtis said that after his
convergation with Read, he instructed COTR Nason to sgtop the
background investigation of complainant. The record contained
an e-mall from Curtis to Nason dated April 5, 2011, stating,
"Tell Aspen to cancel Demasi hire for SF IBIS Tech, also notify
OPRSC to stop [complainant's background invegtigation]. This is
what [Read] called for, no need to call her back? (Ex. 12a at
195} .

- In hig declaratiocn, Curtis added that “funding that was not
used to bring on the complainant remained on the contract for
other expenses” (Ex. Fba at 148). The EEO investigator asked
Curtis if he had informed Read in 2011 that she should cut back
on staff positions, including contract staff. Curtis said that
he did ®not recall discussing [with Read] the cutting back on
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staff or contract staff” (Ibid). Curtis said that “there were
discussicns of not bringing on additional contract staff under
the Aspen contract due to a funding ceiling on the contract
which could not be exceeded” (Ibid). Curtis added that he “was
not sure when this conversation took place” (Id. at 150}. ‘Asked
by the EEO investigator to furnish any documentation to
corrcbhorate his testimony, Curtis responded that he “could not
locate an e-mail from Read infeorming [him] that the Walnut Creek
ATF Labcratory wanted to hire one IBIS contractor and one
Quality Assgurance contractor rather than two IBIS contractors”
(Id. at 151).

As with Nichclg, the EEO invegtigator asked Curtis (Id. at
148) :

If a decigion was made to hire the IBIS contract candidate
whe wag farthest along in the background check process, how
did you learn which candidate was farthest along in the
background check process?

Curtis responded: “[Z_] had checked in with me
several times in March to inquire on the status of [Z-'S
background] investigation. On March 21, 2011, I was notified by
OPRSC that a waiver for [complainant's background investigation]
wasg not approved, 8o the complete investigation would need to be
conducted” (Ibid).

Curtis said that, to his knowledge, complainant's sex,
gender identity, or transgender status were not factors with
regpect to the decision not to select complainant for the
Laboratory Technician position.

d) NIBIN Branch Program Analyst Karen Nasgon

NIBIN Branch Program Analyst Karen Nason said that she
“took over the Asgspen [Contracting Officer’s Technical
Representative] COTR duties during March 20117 (Ex. F6a at 155).
Nason said that “at the time [she] assumed the role of COTR for
the contract, there were three contract IBIS Tech positions
aggigned to Walnut Creek” (Ibid). Nason said that she “did not
provide any guidance to Read” during 2011 that Read should cut
back on staff positions, including contract positions (Id. at
156) . Nasgon also gaid that she did not tell Read that there
might not be enough funding for the Quality Assurance contractor
position. Nason said that when she assumed the COTR role, one
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of the IBIS Laboratory Technician positions had been filled, and
complainant and Z-i were in the process of having their
background invesgtigations completed for the remaining two
vacanciegs. Nagon said that Z- turned in hies paperwork for
hisg background investigation approximately one month before
complainant. Nason sald that she “learned this based on a
review of the dates on the paperwork that was submitted to [the
ATF] Pergonnel Security Branch (PSB)” (Ibid). Nason said that
“waivers had been requested for both potential contractors and
denied for both” (Ibid}.

Concerning the decgision to terminate complainant's hiring
process, Nason said that she understood that her supervisor,
Curtis, received a phone call from Read on April 5, 2011,
requesting that ATF terminate the background investigation
process on complainant. Nason said that sghe “wag then directed
via e-mail (from Curtis) to stop the background process” (Id. at
156). Nason said that she then sent an e-maill to the PSB and to
Agpen directing them to stop complainant's background
investigation. The record contained a copy of the e-mail Nason
gsent to the PSB Contractor Team on April 5, 2011, providing
“notification to stop the background process for a request for
clearance for.. Charles Demasi (name change to Mia Marie Macy)”
(Rx. F17b at 276). Nason said that ghe was “not aware of
funding being the reason for stopping the background procesgs”
(Ex. Fea at 156).

Ag part of the EEO Counselor’s initial inguiry, Nason
responcded via e-mail to the Cocunselor’s questions. Asked what
was the bagig for the decision to stop complainant's background
investigation, Nason wrote (Ex. Bl at 32):

The Walnut Creek Laboratcry notified Curtis and myself that ,
bringing on two IBIS Lab Techs at the same time placed toco _ i
much of a burden/time constraint on the lab personnel i
responsible for training the new hires. Therefore, the

Walnut Creek Laboratory determined that the need at that

time was for one additional Contract IBIS/Lab Tech rather

than two.

Nason said that she learned of complainant's name change in 1
an e-mail on April 5, 2011, from Aspen of D.C. (Ex. Féa at 15%5) ;
Nason said that she believed “a potential gender change may have i
been brought up in a April 6, 2011, conversation with [Aspen]”

(Ibid). 1In a supplemental questionnaire, the EEQ invesgtigator
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asked Nason when she contacted ATF officials to notify them of
complainant's gender transition. Nascn responded “N/AY (Ex. Féc
at 162). The EEO investigator asked Nagon if she had any
digcussion by telephone, e-mail, or otherwise with officials at
ATF regarding complainant's gender transition. Nason responded
that she was “an ATF employee,” and cited her previoug rezponge
to the invesgtigator’'s question of when she learned of
complalinant's name: April 5, 2011, via the e-mail from Aspen of
D.C. (Ibid).

In another supplemental questicnnaire, the EEC investigator
asked Nason to describe in detail the conversation she had with
the Agspen of D.C. on April 6, 2011, ag it pertained to
complainant. Nason responded that “there was not a detailed
conversgation pertaining to the complainant; Just acknowledgment
they received the April 5, 2011 e-mail, and I believe a comment
in passing, and we moved to the other contract issues” (Ex. Fé6b
at 160}. The EEO investigator also asked Nason if ghe informed
Read that complainant's name had changed from Charleg Demasi to
Mia Macy. Nason responded that she did “not have any records of
informing Read of the name change” (id. at 157). Nason said
that ™[blased on [her] review of the e-mails from that day,

[she] did not talk tec [Read] that day until after the guidance
. was received tc stop the background process” (Ibid). Asked if
she had informed Nichols of ccomplainant's name change, Nason
responded that sghe did “not have any records of informing
Nicholg cf the name change” (Ibid).

Nagon added that “based cn the information [she] received
at the time regarding the decision to stop the background
procegs,” she did not think that complainant's sex, gender
identity, or transgencer status were factors with respect tc the
cdeciegion not to select complainant for the Laboratory Technician
position (Id. at 158).

In a third declaration for the EEO investigation, Nason
gaid that “based on the pending EEO complaint, the IBIS
Laboratory Techniclan position is being held vacant” (Ex. F6c at
163). Nason added that “[t]lhe job was re-offered to the
complainant by the vendor during the January 2012 timeframe”
(Ibid) .
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e) Aspen of D.C. Director of Operations Gwen Henderson

Agpen of D.C, Director of Cperations Gwen Henderson
explained the process that contractors hired for the Walnut
Creeck Laboratory complete, Henderson said that “[a]ll
candidates at all locations were scheduled for pre-gelection
telephone interviews; completed phase I of [Aspen of D.C.}
application process; ..then scheduled for a Meet and Greet with
the lab chiefgs at each location; then selected candidates were
taken tc the next step to complete the personal suitability and
gecurity paperwork; as well as take fingerprints and provide two
colcor photog” (EX. 7b at 168-16%9). Henderson sgaid that she
informed complainant in an e-mail “on March 28, 2011, that ATF
was interested in having [her] be congidered for this position
based upon [her] pre-screening telephone interview sesgsion with
Ron Nichols” (id. at 169).

Hendergon said that on March 29, 2011, she learned of
complainant’'s name and gender change when complainant responded
to Henderson’s e-mail inquiring whether complainant remained
interested in the IBIS Laboratcry Technician position (See,
gupra pp. 6-7). Henderson said after receiving complainant's e-
mail, she then contacted Nason and “told her that Charles Demagi
had some information changes that needed to be given to the
investigator conducting [complainant's] investigation, and that
the investigator needed to contact [complainant] for the updated
information” (id. at 165). In a supplemental declaration,
Hendersgon specified that she called Nason on March 31, 2011, and
told Nason that Nason needed to contact the person conducting
complainant's background investigation “because [complainant]
wanted to provide some updated information not shared [with the
investigator] during [the] initial investigation process” (Ex.
F7b at 168). Henderson said that Nason instructed her “to send
thig request in an e-mail to [Nagon] with the investigator’s
name” {Ibid).

The record contained a copy of the e-mail Henderson sent to
complainant on March 31, 2011, Henderson wrote, “I gpoke with
my COTR at ATF regarding your recent name change, and she would
like you tc provide the name and number of the person who
performed your gecurity investigation” (Id. at 201). Henderson
wrote further in that e-mail that Nason would contact the
investigater “directly and provide them with the information
that has changed since [complainant’s] initial investigation,
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i.e., name change” (Ibid). On March 31, 2011, Nason alsc sent
Henderson an e-mail stating (Ex. Fl2a at 193):

Gwen,

The other item you mentioned was the additional information
to be forwarded for the background clearance. Please send
this ASAP so we can get the updated informaticn to PSE,

Thankg,
KN

Also on March 31, 2011, Henderson replied to Nason via e-
mail, etating that she was waiting for a reply from “the
candidate,” presumably complainant, and that she would forward
the updated information to Nason and Curtis asg goon as she
received it {Ex. 12a at 193}). The record evidence showed that
on April 3, 2011, complainant sent Henderson an e-mail with
copies of her new driver’s license and Social Security card
reflecting her name change from Charles Demasi to Mia Marie Macy
(Ex. F8b at 187). Henderson said that she sent Nason the
following e-mail on April 5, 2011 (Ex. 12a at 194):

Hello Xaren,
Per my convergation to you on 03/31/2011 regarding a name

change for Charles Demasgi effective 03/18/2011 and the
investigator who is processing his security, please see

below:

01d Information ' New Information
Charles Demasi Mia Marie Macy
(address deleted) (address deleted)

The security investigator is Robert . Hartley@usdoj.gov,

If you have any questiong, please do not hesitate to
contact me directly.

Thanks,
Gwen Henderson

Henderson said that she did not have any discussion by
telephone, e-mail, or otherwise with officials at ATF regarding
complailnant's gender transition (Ex. ¥7b at 168).
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Henderson said that “the main reason” a decision wasg made
net to hire complainant “was funding which reduced the staff
requirements from two IBIS Lab Technicians to one IBIS Lab
Technician and one Quality Assurance Technician” (Ex. F7a at
164) . Henderson sald that she learned of the funding iggue via
a letter pre-dated April 8, 2011, from ATF Contracting Officer
Amanda Boghears (Ex. F20 at 377). The letter was an attachment
to an e-malil Bosgheargs sent Hendergon on April 7, 2011,
explaining that the “letter provides the current status of the
[contract between Aspen of D.C. and the ATF]* (Id. at 376). The
e-mail stated that the letter “will be in effect should the
Government be in a Shutdown Status as of midnight April 8, 2011”
(Ibid). Boshears informed Henderson that the “ATF congiders
[Aspen’s] services essentlial to its operations and you are
requested to continue to provide services under the gubiject task
orcder and the task order numbers listed in the attachment” (Id.
at 377). Boghears further stated that upon enactment of a
budget or continuing resolution, Aspen would be paid
retroactively for its services. Boshears also noted, “If the
above referenced contract (g) has been fully funded, please
continue to perform services and submit invoices in accordance
with the terms c¢f the contract” {Ibid). Henderson did not
gpecify whether the Walnut Creek IBIS Laboratory Technician
positions were funded. The ATF contract with Aspen of D.C.
indicated that four Laboratory Technician positions were
budgeted for Walnut Creek for the period of March 26, 2011,
through March 25, 2012 (Ex. Flb5a at 245).

Hendersgon sgent complainant an e-mail on'April 8, 2011,
informing complainant that the IBIS Laboratory Technician
pogition was no longer available “due to budget cuts” (See,
supra pp. 8-9).

Henderson said that “Z- was recommended to start
prior to [complainant] because [Read] stated that [Z{jjjj} =
security investigation was completed, and [complainant's]
security process was still pending invesgtigation, and secondly,
since the budget freeze, the current requirement of staff
changed to one IBIS [Laboratory Technician] and one Quality
Assurance personnel” (Ex. F7a at 166). Henderson did not say
when she heard or received the communication from Read
indicating that Z-’s gsecurity investigation had been
completed. Henderson said that she “remembered being told that
[complainant] did go through a pre-sgelection telephone interview
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conducted by Ron Nichols and that this wasg done in early January
[2011]7 (Ibid). Henderscn sald that complainant's sex, gender
identity, or transgender status were not factors with respect to
the decision not to select complainant for the Laboratory
Technician positicn.

2, Additional Evidence

a) Forensgic Laboratory Technicilan Position

The ATF contract with Aspen of D.C. stated that contractors
hired for the Forensice Laboratory Technician positions will be
respongible for performing tasks such as laboratory tests;
getting up and adjusting lakoratcry apparatus; operating
grinders, agitators, centrifuges, ovens, condensers, and
vibrating screens; recording test results and writing test
reports; and procegsing, screening, and tracking all incoming
scientific materials (Ex, FlBa at 225),

Complainant testified that as a Police Detective, she was
an experienced user of the National Integrated Ballistic
Information Network (NIBIN) platform and certified in the use of
the Integrated Ballistic Identification Systemg (IBIS) program.
Complainant's responsges to the Questiommaire for Public Trust
Pogitions (SF 85P) indicated that she had worked as a Police
Detective with the Phoenix, Arizona, Police Department from 1998
until the time she applied for the Laboratory Technician
pogition (Es. Fl7a at 263). Complainant also served in the U.S.
Army from 1990 to 1993 (Id. at 267).

Z-’s resume indicated that he was an Information
Technology Director, who had worked from 2008 to 2010 as a
Project Manager/Congultant in San Francisco, California (Ex. F16
at 251). Zh gummarized his experience as follows (Ibid):

Experienced IT Director with over fifteen years of
profesgional experience as a leader in multiple technology
domaing, including software engineering best practices,
server administration, data center migrations, and full
product lifecycle project management. Demonstrated skills
in organizaticnal development, product development,
atrateglc planning, resgcurce management, and team
mentoring.
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b) Background Investigations

The record showed that ATF Personnel Security Assistant
Kelgey Numrych of the Personnel Security Branch Contractor Team
gent NIBIN Branch Chief Curtis an e-mail on March 3, 2011,
informing him that complainant's personnel security package was
received on February 24, 2011, and that the background
investigation would now begin (Ex. Fl7e at 328). The ATF
requested a wailver of the background investigation sometime in
March 2011 (Ex. Fl7e at 325). The waiver request was denied on
March 17, 2011 (Ibid).

Investigator Robert Hartley stated in his report that he
began complainant's background investigation on March 2, 2011
(Ex. F17d at 278)., The report referred to complainant as
Charles Demasi. Hartley completed complainant's background
investigation report on April 5, 2011, In the report synopsis,
Hartley wrote: “Unlesg otherwige indicated, all sources
interviewed or contacted were favorable” (Ibid). Under the
employment =section, Hartley noted that “the record did not
contain any derogatory information” (Ibid}. Hartley also stated
that complainant was two months delinquent on her home mortgage
payments, but complainant had told him that she had applied for
a loan modification. Hartley stated that complainant explained
that her home had lost considerable value during the recessgion, ;
and if the loan modification failed, she would proceed to |
attempt a short sale of the property.

ATF PSB Special Investigator Peter Reilly approved the
report on April 6, 2011 (Ibid). While the record evidence
showed that the ATF approved complainant's background
investigation on April &, 2011, the record evidence also
indicated that there was another phase, the adjudication phase,
of the background clearance process (Ex. Fl4 at 211).

The record showed that the ATF opened Z-’s background
invesgtigation on January 31, 2011 (Ex, Fl8a at 365). The ATF
requested a waiver of Z-’s background investigation
gometime in February 2011 (Ex. Fl8c at 371). The waiver request
wag denied on February 10, 2011 (Id. at 372}). The record
eviderice showed that Z-’S background investigation began ;
in January and the investicatory phase proceeded through at ;
leagt March 15, 2011 (Ex. Fl8a at 366-368). The record appeared
to indicate that the investigation was then turned over for
adjudication. An adjudicator, PSB Special Invegtigator Ralph
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Bleving initially signed and dated on April 29, 2011, a form
indicating that various official background checks had bkeen
requested and completed. In the notes/comments section, Blevins
noted that a "“subsequent tax check” had been requested on or
about May 2, 2011 (Id. at 367).

The record also contained a copy of the adjudicator’s
worksheet for Z-’S background investigation that Bleving
completed on June 17, 2011 (Ex. F18b at 370). Blevins noted
gome conductg/incidents for Z- (Ibid) :

1995 - Criminal or Dishonest Conduct - Assault and Battery
2006 — Misconduct or Negligence - Harassment

June 2011 - Criminal or Dighonest Conduct - Financial -
Delinguent IRS debt

May 2011 - Criminal or Dishonegt Conduct - Financial -
Collection for Chase

May 2011 - Criminal or Dishonest Conduct - Financial - for
Citi

Blevins noted that Z- had a delinguent debt with the
IRS, but was in a repayment plan. Bleving also noted “past
delinguent debts have been settled” (Ibid). Blevins noted
further an “old assault and battery charge about 1995 and cne
allegation of harassment in the workplace which [Z-] was
cleared of” {Ibid}. BRlevins concluded, *“Final igsgue code ig a
‘DY, ” which indicated that there was a “gignificant issue” with
the background clearance (Ibid). However, Bleving also noted
the mitigating factors mentioned above, 1.e., that Z- had
“gettled two debts and is in a repayment plan for the IRS
delinguent debt® (Ibid). On another form related to the
background investigation, Bleving stated that the igsues in
Z ‘s background investigation were “misconduct, criminal,
financial,” and indicated with a check mark that thesgse issues
were “not gignificant” (Ex. Fl8a at 365)., Bleving recommended
approval of Z-'s background invegtigation on June 17,
2011, and the ATF approved the background investigation on June
20, 2011 (Exs. F18b at 370; Fl8a at 368). The record noted July
1, 2011, as the start date for Z- at the Walnut Creek
laboratory (Ex. F19 at 374).
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c¢) The Quality Agsurance Pogition

The record contained a chart showing the Aspen of DC
contractors who worked at Walnut Creek, including the start and
end dates of the contractors (Ex. F22 at 390). With regard to
the Administrative Asgistant/Quality Assurance contractor, Emily
Schum worked in this position from April 26, 2010, until October
9, 2011. Schum worked part-time from May 2011 until October 9,
2011, An e-mail from Nason to Read on June 17, 2011, indicated
that a search for Schum’s replacement was continuing (Ex. F21 at
378). Stacie Fenn began working in the Quality Assurance
position on September 19, 20131 (Ex. ¥22 at 390}.

d) Congresgional Budget Deal

On April 7, 2011, the United States Congress reached a
preliminary budget deal to provide continued funding for
government operations for six months.

Analyegis

Complainant claimed that she was discriminated against
baged on her sex, gender identity, gender stereotype, and/or
transgender status when the ATF did not hire her for the
pogition of NIBIN Ballistics Forensic Technician (Laboratory
Technician) in the Walnut Creek Lab, San Francisco Field
Division. Section 717 of Title VII of the Civil Rights Act of
1964, as amended, 42 U.8.C. 82000e-16, prohibits a federal
employer from discriminating against an employee based on sex.
The EEQCC has held that *“claims of discrimination based on
transgender status, also referred to as claims of discrimination
based on gender identity, are cognizable under Title VII'g sex
discrimination prchibition.” Macy v. Bureau of Alcohol,
Tobacce, Firecarmg and Explosives, EBEOC Appeal No. 0120120821
(April 20, 2012}, 2012 WL 1435555 at 4.

I. Ceomplainant Wag Qualified for the Job of IBIS
Laboratory Technician, and Her Application Wag Processed
Until April 5, 2011 '

The record estabklisheg that the ATF was seeking, at least
initially, tec hire two people for positions as NIBIN Ballistics
Fecrensic Technicians (Laboratcry Techniciansg) in the Walnut
Creek Lalk, San Francisco Field Divigion., The record evidence
showed that complainant applied for and initially was deemed
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gualified for one of the Laboratory Technician posgiticns.
Complainant was one of two applicants ATF officials
provisionally referred to its contractor, Aspen of D.C. The ATF
reguired that both of the candidates it referred, complainant
and Paul Z{jjjjjk. svccessfully complete background
investigations before they could bhegin working at the facility.
The ATF, through contracted personnel, was responsible for the
background invesgtigation.

The record evidence established that complainant's
application process proceeded in typical fashion until April 5,
2011. Complainant timely gubmitted all necessgary paperwork to
ATF officials and to Aspen. The ATF conducted a background
investigation and completed the investigatory phase of it on
April 5, 2011.

On March 29, 2011, just prior to the completion of the
background invesgstigation, complainant sent an e-mail to Aspen
Director of Operations Gwen Henderson. In the e-mail, in
addition to telling Henderson that she remained interested in
the Laboratory Technician position, complainant also said that
she was going through the process of “transitioning from male to
female.” Complainant testified that on March 30, 2011,
Henderson telephoned her and informed her that her transgender
status was not a probklem and that Aspen would continue its
hiring process. After some further e-mail exchanges, which are
discussed further below, on April 8, 2011, Henderson sent
cemplainant an e-mail informing her that the position
complainant “applied for in the Walnut Creek, CA Forensic Lab
[was] no longer available due to budget cuts.” The record
evidence shcowed that the ATF then proceeded to continue
procesgsing the application of Z-, who began working as a
Laboratory Technlcian at Walnut Creek on July 1, 2011.

II. The ATF Proffered Legitimate, Nondiscriminatory Reasons
for the Decision Not to Hire Complainant for the Laboratory
Technician Pogition

In regponge to complainant's claim that she was
discriminated against based on her s=ex, gender identity, gender
stereotype, and/or transgender gtatus, the ATF proffered
legitimate, albeit in part a bit conflicting, nondiscriminatory
reagong for ite actiong.
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A. The record evidence established that ATF Walnut Creek
Laboratory Chief Donna Read was responsible for the decision to
terminate complainant's employment application process. Read
told the EEO Counsgelor that complainant was not hired for the
Laboratory Technician position because funding was available for
only two contractor positions, and one of thosge posgitionsg, the
Quality Assurance contractor, was critical to Walnut Creek’sgs
operationg, egpecially in light of an upcoming accreditation
process for the laboratcry. Read also told the EEO Coungelor
that she and ATF IBIS Section Chief Ronald Nichols discussgsed the
gituation and agreed to hire the candidate who was further along
in the background invegtigation process.

In her declaration for the EEQC investigation, Read
testified that cowplainant was not hired for the position “as a
regult of the ongoing economic crigis and reductions in
budgets.” Read elaborated on her discussion with Nichols and
gsaid that she asked him, in light of the budget situation and
the critical need to hire a Quality Assurance contractor, if he
could operate his secticn with one Laboratory Technician. Read
testified that Nichols assured her that having only one
Laboratory Technician “would not poge a negative impact on his
section.” Read testified that Nichols advised that “it had been
a lot of work to try to traln several people all at once,” and
thus there was some benefit to hiring only one Laboratory
Technician. Read testified that she also asked Nichols about
the status of the two candidates. Read testified that Nichols
told her that he had already met Z-, and the last status
update he had on the background investigationg indicated that
7 “wag much further along to adjudication.” Read
tegtified that Nichole also told her that he had not sgpoken to
complainant gince January 2011, and did not know whether she had
relocated to the Ray Area and whether she was still interested
in the position.

Read testified further that Nichols did not discuss how
much training complainant wculd need, compared to Z .
adding that “this igsue was not germane because the training
time igsue was not why [Read] decided to hire only one
contractor.” However, in a supplemental declaration, Read
testified that “the decision not to bring two IBIS contractors
on at the same time was two-fcld: budget and training.” Read
gummarized her testimony stating, “The only reason Z- wasg
hired over complainant was because he was already in the
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adjudication process of his background investigation, and
complainant wae noct.”

B. ATF IBIS Section Chief Nichols corroborated, to some
extent, Read’s testimony about their discussion concerning
hiring only one Laboratory Technician. Nicholg tegtified that
Read mentioned “budget concerns” in their conversation, but
other than hie general knowledge of the pending poggible
government shutdown, he did not know “when the funding issue
became a concern.” Nichols testified that Read considered the
Quality Assurance contractor posgition critical because of the
accreditation process Walnut Creek was to complete later in the
year. Nichols acknowledged that he told Read that he could
manage his section with the hire cof only one Laboratory
Technician.

Nichcls testified that the time required to train two
Laboratory Techniciang, as cpposed to one, “was part of the
congideration, but not the primary factor” in the decision to
hire only one person. The EEO Counselor’s Report noted that
Nichols gaid that “it would require too much time on lab
pergonnel teo train twe” Laboratory Technicians. Nichols
testified that the final decigion was Read’s, but she asked him
to pick cne of the two candidates. Nichols testified that he
told Read that bkecause he had already met with Z-, and
because he had not heard from complainant since his initial
conversation with her, Read should hire %

C. ATF NIBIN Branch Chief Curtis testified that Read
offered a different reason to him for hiring only one Laboratory
Technician. Curtisg testified that Read telephoned him on April
5, 2011, and tecld him that she wanted to stop complainant's
background check. Curtig said that Read explained that
“bringing on twce IBIS technicians at the game time wag hard on
Ron Nicholg and the training process,” and that Read and Nichols
wanted “to bring on only one of the two candidates.” Curtig
testified that he did “not recall discussing [with Readl the
cutting back on staff or contract staff? and he did “not believe
funding wag the issue for the decieion.” Curtie testified that
the decigion to hire only one Laboratory Technician “wag based
on the difficulty of training multiple people at the same time.”
Ag noted above, Curtis told the EEQ Counselor that Nicholg had
informed him that he could train only one individual. Curtis
testified that he told COTR Nason to stop complainant's
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background invegtigation after he spoke with Read on April 5,
2011.

D. NIBIN Branch Program Analyst and COTR Karen Nason
tegtified that she was “not aware of funding being the reasocn
for stopping” complainant's background investigation.

Thus, the record established that ATF management officilals
proffered legitimate, nondiscriminatory reasons for the decision
not to hire complainant. In summary, Read said budget concerns
led Read to decide that they could afford to bring onboard only
two contractors, one Laboratory Technician, and a contractor for
the Quality Assurance pogition that Read deemed critical. Read
and Nichols also considered the burden that training two
Laboratory Technicians would present for IBIS Section Chief
Nichols. Nichols recommended that they hire Z because
Nichols had already met with Z , and Nicholg had not
gpoken with complainant since their initial conversation.
Finally, Read testified that Z- wag selected only because
hig background investigation was in the adjudication phase and
further along than complainant's.

ITI. The Record Shows that Complainant's Transgender
Statug Plaved an Impermiggible Part in the Selection
Process

Because the ATF proffered legitimate, nondiscriminateory
reagonsg for the alleged digcriminatory event, the record must be
asgegsed to determine whether the ATF'g stated reasonsg were
pretextual. Shapirc v. Social Security Admin., EEOC Request No.
05960403 (Dec. 6, 1996). Pretext may be ghown either directly,
by showing that a discriminatory reason more likely motivated
the employer, or indirectly, “by showing that the employeris
proffered explanaticon is unworthy of credence.” Texag Department

of Community Affairs v. Burdine, 450 U.S. 248, 256 {1981). The
ultimate question tc be decided here is whether the ATFEF
congidered complalinant’s transgender status when deciding whom
to hire. For the reasons discussed below, this office finds
that the ATF’'s proffered reagons for its decision to stop
complainant 's application procegs based on Z- being
further along in the process were not credible, and therefore
those reasong represented pretext for discrimination.

Fcr this discussion, the following timeline of relevant
events and communicaticns between the principals, produced from
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record evidence,
provided for reference:

including e-maills, documents, and testimony, is

December 17, 2010
(On or about)

- Complainant speaks with ATF Section Chief
Nichelsg about the Laboratory Technician
Pogition

December 17, 2010

- Nichols interviews Z- at Walnut
Creek facility

 January 31, 2011

- ATF begins background investigation of

2

March 9, 2011

- ATF beging background investigation of
complainant

March 28,

2011

- Aspen Director of Operations Henderson
gsends complainant an e-mail ingquiring
whether she remains interested in the
poaiticn

March 29,

2011

- Complainant e-mails Henderson that she is
interegted in the posgition and informg her
of her transition from male to female

March 30,

2011

- Henderson telephonesg complainant and says
that her transgender statusg is not a problem

March 31,

2011

- Henderson calls ATF COTR Karen Nason and
explaing that complainant wanted to provide
some updated information not shared with the
background investigator, and according to
Henderson, that complainant had changed her
name.

March 31,
7:20 AM,

2011

- Hendergon e-maile complainant and advises

that she has spoken to ATF COTR Nason about
complainant's name change and that Nason
wants complainant to provide her the name
and telephone number of the person
regponsible for complainant's background
investigation

March 21,

[ 10:17 A.M.

2011

-~ Nason e-mailg Henderson requesting that
Henderson forward the “additional
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information.. ASAP”

March 31, 2011 - Henderson replies to Nason’s e-mail that

10:23 A.M, she will forward the information as soon as
posesible to Nason and ATF NIBIN Branch Chief
Timothy Curtis

April 3, 2011 -~ Complainant e-mails Henderson copies of
her new driver’s license and Social Security
card reflecting her name and gender change

April 3, 2011 - Complainant telephones Henderson about a
start date at Walnut Creek; Henderson
advises that she will get back to
complainant with that information

April 5, 2011 - Hendersgon sends Nagon an e-mail with

2:01 P.M. complainant 's new name, Mia Macy, and
complainant’s new addresgss; Hendergon also
provides the background investigator, Robert
Hartley’s, contact information

April 5, 2011 - ATF Walnut Creek Laboratory Chief Donna

3:18 P.M, Read sends Nason an e-mail stating that she
left Nascn a voicemail asking that Nason
call her

April 5, 2011 - Nason e-mails NIBIN Branch Chief Curtis

3:53 P.M. gaying, “See--it probably wasg Aspen.”

April 5, 2011 - Curtig e-mails Nagon stating, %“Tell Aspen

3:58 P.M. to cancel Demasi hire for SF IBIS Tech, also
notify OPRSO to stop his [background
invegtigation]. This is what [Read] called
for, no need to call her back.”

April 5, 2011 - ATF contract investigator Robert Hartley
completes complainant's background
investigation

April 5, 2011 - Nagon e-mails PSB Contractor Team and

6:26 P.M, notifies them to stop the background

investigation “for Charles Demasi (Name
change to Mia Macy)”
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April 6, 2011 - ATF PSB Personnel Special Invegtigator
Peter Reilly approvesg complainant's
background investigation report

April 6, 2011 - Nasocn speaks with Aspen of D.C.;
acknowledgeg that complalinant's “potential
gender change may have been brought up”

April 7, 2011 - ATF Contracting Officer Amanda Boshears
sends Agpen Director of Operations Henderson
an e-mail with an attached letter advisging
of the Government's and Aspen’s contract
regpongibilities in the event of a
government shutdown

April 7, 2011 - Congresgs reaches a budget deal, thus
averting a government shutdown

2pril 8, 2011 - Henderscn sends complainant an e-mail
notifying her that the Laboratory Techrician
position at Walnut Creek is “no longer
available due to budget cutg”

A. The Record Fails to Support ATF’'s Claim that the
Hiring Decision Was Based Solely on Which Candidate
Was Further Along in the Background Investigation
Process

: 1. ATF Walnut Creek Laboratory Chief Read testified “[t]he
only reason Z- was hired over complainant was because he
wag already in the adjudication process of his background
investigation, and complainant was not” {(Ex. F3d at 133). Read
also testified that, prior to reaching a decision about which
candidate to hire, funding cconcerns led her to discusg with
Nicholg the idea of hiring only one Laboratory Technician
instead of two, and to use remaining funds to hire a Quality
Aggurance contractor, a pogition Read deemed more critical
because of an upcoming accreditation process. While Read’s
desire to hire a Quality Assurance contractor was understandable
and reagonable, the record contained inconsistencies relating to
‘this proffered rationale for hiring only one Laboratory
Technician, particularly the timing of the notice to Read that
. she needed to hire a Quality Assurance contractor.
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Read testified that she had "no recollection of the actual
date” of her discussion with Nichols about hiring one IBIS
contractor and a Quality Assurance contractor rather than two
IBIS contractors. The BEEC investigator requested that the ATF
produce any documentation that would corroborate Read’s
testimony as to the timing of her conversation with Nicholg.
Read’s response was that “no such written communication exists.”
Concerning decumentaticon that might have indicated that funding
was available for only cne Laboratory Technician because of the
need for a Quality Assurance contractor, Read also responded “no
guch documentation exists.” In supplemental interrogatories,

. the EEO invegtigator asked Read specifically to provide the
“date, or approximate date,” when she learned that funding was .
avallable for only two positions, one being the Laboratory
Technician, the other the Quality Assurance contractor position.
Read responded:; "“there is no specific date to provide.” Nichols
tegstified that he recalled his conversation with Read occurred
“in April,” but he, too, could not provide a specific date.

Both Curtis and Nason testified that they did not have any
convergations with Read concerning cutting back on staff or
contractor positions.

Thusg, the record suggests that Read alone determined that
there wag a funding and/or training problem that affected the
number of Laboratcry Techniciang she could hire. Yet, there was
no evidence indicating that Read or any other ATF official,
prior to Read’s conversation with Nicholg sometime in early
April 2011, had expressed any concerns about hiring two
Laboratory Technicians, how the hiring of two would affect the
ATF's ability to hire for the Quality Assurance contractor
‘position, or even the need to hire a new Quality Assurance
contractor. More gpecifically, there was no record evidence
that Read had discussions with any other ATF officials
concerning funding issues for the Laboratory Technician
posgitionsg pricr to April 5, 2011, the purported date when the
ATF first learned of complainant's gender change via the e-mail
from Aspen of D.C. Again, it shculd be noted that Hendersocn’'s
e-mail to complainant on March 31, 2011, indicated that
Henderson had spoken to Nasgon earlier that day “regarding
[complainant 'g] recent name change,” suggesting that Nason was
aware of the name change as of March 31, 2011,

The fact that Read felt that her office greatly needed a
Quality Asgsurance contractor is reasonable. Yet, in her
tegtimony, Read did not gpecify when the Quality Assurance
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contractor tendered her regignation or indicated to Read her
intent to do go. The record evidence mentioned only one person
working as a Quality Assurance contractor during the relevant
timeframe, Emily Schum, who, according to the record, worked at
Walnut Creek as a Quality Assurance contractor from April 26,
2010, until October 9, 2011, Schum worked part-time from May
2011 until October 9, 2011. The record did not contain any :
evidence, documentary or testimonial, that anyone other than E
Schum was working as a Quality Assurance contractor during this ’
time periocd. The record also did not contain any evidence as to
when Schum tendered her resgignation, or if and when she gave
notice of her intent to do so. An e-mail from Nason to Read on
June 17, 2011, indicated that a search, presumably for Schum’s
eventual replacement, wag continuing.

2.  Having thoroughly examined the record, this office is
not able to determine the wvalidity of Read’s purported rationale
for hiring only one Laboratory Technician. The remaining
analysig focusegs on the evidence relating to the background
investigation and the decision on the part of ATF officials to
gtop complainant's application preocess during the background
investigation phase. As discussed further below, the scenario
get out in the record fails to support the ATF’s claim that
Z- wag hired only becauze he wag further along in the |
background invegtigation process.

a. Read testified that she and Nichols agreed to hire the %
candidate whc was furthest along in the background investigation i
process for the Laboratory Technician pogition once they ;
realized they could hire only one. Read testified that when sghe i
asked Nichelg about the status of the two candidates in April,
Nichols told her that he had not gpoken to complainant since a
conversgation with her in January 2011, and did not know whether
complainant was still interested in the posgition ¢r whether she
had moved to the Bay Area. Read testified that Nicholg also
gaid that he already had met Z- in December 2010. Read
tegtified further that Nichols would have received a status
report on the background investigations from either NIBIN Branch
Chief Timothy Curtis or ATF COTR Karen Nason.

ATF IBIS Section Chief Nichols’ testimony about hig
conversation with Read largely corroborated Read’s testimony,
but differed in critical respect with regard to the discusgsion
regarding the status of the candidates’ background
investigations. In his testimony, Nichols did not say that hisg
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conversation with Read specifically addressed the status of the
background investigations. In the EEO Counseling report, the
Counsgelor stated that Nichols attributed the decision to hire

to the fact that complainant “was not as far along in
the [background] investigation procesg [as Z-].” However,
Nichols’ testimony for the EEO investigation contradicted his
gtatement to the EEO Counselor. The EEO invegtigator asked
Nichols specifically: “If a decision was made to hire the
candidate who was farthest along in the background check
process, how did you learn which candidate was farthest along in
the background check process?” Nichols responded: “This was
not a consideration for me because I was not aware of what was
going on there.” Nichols did not mention receiving any update
on the status of the background investigations of Z- and
complainant from either Curtie or Nagon, as Read said he would
have. ‘

In response tco the EEC investigator’s e-mail requesgt for
documents relating to the status of the background
investigationg, Read, through ATF EEO Manager/Mediator Larry
Sovingky, regponded that *“the lab would not have received this
documentation.” There was no record evidence establishing that
elther Read or Nichols checked on or knew the status of the
candidatreg’ background investigations at the time Read told ATF
NIBIN Branch Chief Curtis to stop complainant's background
investigation.

ATF NIBIN Branch Chief Curtis testified that on April 5,
2011, Read telephoned him “and advised that bringing on two IBIS
technicians on at the same time was hard on Ron Nichols and the
training procesg; At this time, they would like only to bring on
one of the two technicians they had in background; Read asked
that we stop the background on the complainant.” 1In his
tegtimony, Curtie did nect =say that he and Read discussed the
status of complainant'g or Z-’s background investigations;
inatead, Curtisg testified that Read told him only that
complainant's application process should be stopped. Curtis's
tegtimony was clear that Read specified that complainant's
background investigation was to be stopped.

The BEO investigator asked Curtis how he learned which
candidate wag farthest along in the background check process.
curtis responded only that Z|jjjjj “had checked in with [him]
geveral times in March to inguire on the status of his
[background] investigation” and that Curtis was aware that a
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background waiver request for complainant had been denied on or
about March 20, 2011, The record evidence showed that on
February 10, 2011, a similar denial of a waiver request had been
igsued in regard to Z-’s background investigation (Ex.
Fl8c at 372). Also, there was nothing in the record to gsuggest
that the fact that a candidate called to check on the status of
hig background investigation bore any relation to the actual
status of the invesgtigaticon. Indeed, Curtis’ testimony, and
more specifically his response tc the EEO investigator’'s direct
guestion, did not indicate that at any time Curtis actually
inguired about the status of either complainant’s or Z-’s
investigations to the PSB Contractor team assigned to conduct
the background investigations, or knew who was further along.

ATF COTR Nasgon tesgtified that Z- had submitted his
completed paperwork approximately one month before complainant.
Nason acknowledged thaet she learned this information after
reviewing the paperwork submitted to the PSB. Nason’s testimony
suggested that she reviewed thig information for the preparation
of her declaration for the EEO complaint investigation, but that
she had not been involved in making any determination asg to
which candidate’s background investigation was nearest
completion when the candidateg’ applicationsg were being
procegsed., Nagon’s tegtimony did not indicate that, prior to
Read’s instruction to stop complainant's background
investigation, Nascon had inquired, or been asked to inquire,
about the status of complainant's or Z-’S background
investigations and which was further along. :

Thusg, the record does not contain any evidence to show that
on April 5, 2011, the date Read instructed Curtig to stop
complainant 's background invegtigation, Read or any other
tegtifying ATF official knew Zﬁ's background investigation
wag in the adjudicaticn process. The record does not state that
anyone from ATF had even inquired about the actual progress and
status of either candidate’s background investigation. Had any
of the relevant ATF cfficials contacted the PSB Contractor team,
they would have learned that the investigatory phase of
complainant's background investigation was nearly completed as
of March 31, 2011, and that the assigned contract investigator
actually completed it on April 5, 2011, the same day Read
instructed that it be stopped. As of April 6, 2011, the ATF had
completed and approved at least the investigatory phase of
complainant's background invegtigation.
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The record indicates that there are separate phases of any
background investigaticn, and that Z-’s backgrcund
investigation most likely had been passed on to the adjudication
phase on cr arcund March 1%, 2011. So, the. difference was
minimal. Yet, the reccrd did not contain any evidence that Read
knew this or that anycne from the PSB Contracting team had
informed her of such. Moreover, and importantly, as PSB Special
Investigator Ralph Blevins noted, there were some issuesg with
Z-’s background investigaticn that required more
consideration, while complainant had none.

b. As noted above, the record established that ATF Walnut
Creek Laboratory Chief Read was responsible for the decision to
terminate complainant's employment application process. Read
testified that she did “not remember an exact date that [she]
learned of complainant's gender identity and gender status
change,” adding that she would have learned this information
from Nason, “subseguent to Nason terminating the background
investigation,” which occurred on April 5, 2011. It is critical
to put Read’s actions on April 5, 2011, in the context of the
record evidence.

The record showed that complainant first informed Aspen of
her gender change via an e-mail to Agpen Director of Operationsg
Henderson on March 29, 2011. Henderscn telephoned ATF COTR
Nason on March 31, 2011, and tcld Nascn that complainant “wanted
to provide some updated information not ghared [with the
investigator] during the initial investigation procegs.”
Although in her declaration fcr the investigation cf this
complaint Henderson did not say that she teold Nason about
complainant's name change, Henderson sent complainant an e-mail
the following day stating, “I spoke with my COTR at ATF
regarding your recent name change.” It is difficult to assume
that a gender trangition was not even mentioned to Nason,

On April 3, 2011, complainant provided Henderson copiesg of
her new driver’g license and Social Security card reflecting her
name change from Charxlegs Demasi to Mia Marie Macy. On April 5,
"2011, at 2:01 p.m., Hendergon e-malled Nagon, informing her of
complainant's name change from Charles Demasi to Mia Marie Macy.
Nason tegtified that this was the first time that she had
learned of complainant's name change. Nason did not offer any
testimony indicating that she shared this information with any
other ATF officialg at that time. A little over one hour later,
at 3:18 p.m. EST, ATF Walnut Creek Laboratory Chief Read e-
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mailed Nason stating, “I left you a voice message. When you
have a mcment would you give me a call.” Read did not provide
any testimony concerning this e-mail to Nason, which, given the
gurrounding evidence and circumstanceg, appeared rather cryptic.
ATF NIBIN Branch Chief Curtis testified that Read called him on
April 5, 2011, and asked that complainant's background
investigation be stopped. Curtisg did not specify when he
received Read’s telephone call, At 3:53 p.m., Nagon e-mailed
Curtis stating, “See--it probably was Aspen.” Curtis responded
at 3:59 p.m.: “Tell Agpen to cancel Demasgi hire for SF IBIS
Tech, also notify OPRSO to stop his [background investigation].
This is what [Read] called for, no need to call. her back.” At
6:256 p.m., Nason e-mailed the PSB Contractor Team and informed
them to stop complainant's background investigation.

The real problem in this scenario is how ATF officials said
they decided to stop complainant's background investigation
because Z- wag further along, and therefore could be hired
more quickly. Indeed, the decision to stop complainant's
background invesgtigation and hire Z- was s0 cursgory as to
suggest other factors were considered. An examination of
complainant's and Z-’S qualifications as well as the
findings in their respective background investigations lends
credence to thig view. The record left no doubt that
complainant was gqualified for the Laboratory Technician position
ag evidenced by the fact that the ATF deemed her initially
gualified and began tc take steps to re-offer her the position
in January 2012. Nichols testified that the Laboratory
Technician position “required familiarity with computer systems,
firearms, and comfort level with firing firearms.” The record
showed that complainant previously had served in the military
and had more than twelve years of experience as a Police
Detective, Complainant had the requisite experience with
firearms. Complainant testified that through her years of
police work she was femiliar with the NIBIN platform and was a
certified usger of the IBIS program used by the ATF Forensics
Serviceg Laboratory at Walnut Creek. Complainant's experience
and knowledge was directly applicable to the Laboratory
Technician position. )

Z-’s background was in information technology and did
not include any prior law enforcement- or lab-related work.
There was no evidence in the record that Z- had any prior
experience with firearms or previous knowledge of NIBIN or IBIS.
Nichols testified that the IBIS certification was not a

43



prerequisite for the position and that he believed Z-’s
experience with computer systems would prove beneficial when he
received training on the IBIS Cartridge Case Acquisition system.
Still, in Iight of complainant's years of directly applicable
experience, the record evidence provided sufficient basis to
conclude that complainant was at least as well qualified, and
very likely better qualified, than Z- for the position.

Nothing in the record suggested that ATF officials
regponsible for the decisions at igsue in this case gaw the
background investigations of either candidate before deciding to
stop processing complainant's application and hire Z
Still, i1f one accepts the ATF's claim that funding would allow
it to hire only one Laboratory Technician, one would also think
the ATF would have shown some concern about what the background
invegtigations of the regpective candidates were uncovering in
order to ensure gelection of the most appropriate candidate.
There wasg, after all, no evidence that a hiring decision had to
be made on April 5. Yet, the record showg that none of the
relevant ATF officials made any sort of inquiry regarding the
backgrcund investigations before Read directed that
complainant 's background investigation be stopped.

Another iggue with the ATF's decigion to stop complainant's
backgrcund investigation concerned the apparent haste with which
Read made the decision. Although there was a possible
government shutdown looming just a few days ahead, the record
did not cecntain any evidence either that the hiring procesgs for
a Laboratcry Technician could be completed before a shutdown, or
that once a shutdown ended the ATF would not be able to proceed
with hiring cne Laboratory Technician. In other words, it did
not seem at all necessgary for Read to make such a summary
decigion without engaging in some inquiry into the actual status
of the candidates’ background investigations or about their
qualifications for the pogition. Instead, it appears that the
ATF’g position is that Read unilaterally, and very hastily,
decided to not to hire complainant, and this happened on the
very day that ATF found out on that complainant, formerly known
ag Charles Demasi, was now known as Mia Marie Macy. ATF argues
that the two actions--sgstopping the background check and finding
out that Mr. Demasi was now Ms. Macy--were totally unrelated.

This case presents facts very much like some in the case of
Schroer v. Billington, 577 F.Supp.2d 293 (D.D.C. 2008). In
Schroer, a tentative job cffer was made to an individual who, at
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the time the cffer was made, was physically male. The plaintiff
met an individual from the federal agency that had extended the
of fer, and told the persgon that he was in the procegs of
transitioning into becoming physically female, and would be
appearing as a woman cnce hired. The agency subsequently, and
very quickly, revoked the job cffer. One of the reasons on
which the agency relied was a statement by personnel in the
office that revoked the offer that the agency assumed that the
individual, once she became physgically female, would have to
undergc a new security clearance, degpite the fact that the
plaintiff already had one, and the new security procegs would
gignificantly delay the process of bringing the plaintiff into
the office. The district court, rejecting that justificatiomn,
stated that despite the fact that the agency said that it was
relying on the assumption that a new and lengthy security review
would be neceggary, no one in the agency actually checked to see
if a new security review would be necesgary, and checking to see
if one would be necessary was not a difficult action for the
agency to take. The court therefore found that explanation not
credible., Similarly here, the fact that no one actually checked
to gee whe wag ahead in the applicaticon process, despite the
fact that checking would have been guite simple, raisesg

- quegtions about the credibility of that explanation.

For the reasons gtated above, the record fails to support
the ATF's claim that it basged the Laboratory Technician hiring
decigion solely con which candidate was further along in the
background investigation process. The record strongly suggests
that other factcrs, to include complainant's transgender status
and thus her sgex, motivated ATF officials to stop complainant's
background investigation process.

B. The Record Contains Additional Inconsistencies
that Undermine the ATF’'s Proffered Nondiscriminatory
Reasgsons for its Actions

Summarizing ATF cfficials’ testimonies, Read made the
cdecigion to hire one Laboratory Technician and one Quality
‘Agsurance contractor on an unspecified date in April 2011, but
before she or any of them had knowledge of complainant's gender
change. 'There wag tesgtimony that one reason for hiring only one
Laboratory Technician was that training two people would place
an unwelcome burden on Nichols and the operation of his section.
However, testimony relating to this issue was also inconsistent.
Read testified that in addition to the funding issue and the
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resignation of the Quality Assurance contractor, she and Nichols
digcugsed the training igsue and the burden of training multiple
people. Curtis testified that this was the rationale Read
pregented to him for hiring only one Laboratory Technician.

Yet, there wag no evidence that the burden of training multiple
people at the same time had ever been raised as an issue prior
to Read’s conversaticn with Nichels in early April. There was
algo no evidence that this concern had ever previously been used
ag a Jjustification for hiring only one Laboratory Technician at
a time. While Read cited the training concern ag justification
for her decision to Curtisg, Nicholes tegtified that the training
issue “was part of the consideration, but not the primary
factor” in the decigion to hire only one Laboratory Technician.

In her testimony, Read downplayed the role that the
training issue played in her decigion, at least with regard to
the amount of training that either complainant or Z- would
require. Read testified that “Nichols did net mention how much
training complainant would need compared to [Z-] ;" adding
that this iggue was “not germane because the training time issue
wag not why [she] decided to hire only one contractor, or why
Nichols decided that the contractor hired would be Z|jjjjjjR -~
Yet, if the overall training burden were a consideration, it
would geem logical that ATF officials would examine which
candidate likely would require less training before making a
hiring decisicn. Given complainant's background as a Police
Detective, her familiarity with firearms, her experience with
the NIBIN platform, and her IBIS certification, there was a very
strong case to be made that complainant would require less
training than Z-, whose background was in information
technology and demonstrated no previous experience with
firearms, NIBIN, or IBIS. Degpite Read’s contention that the
training burden was a factor in her decision, there was no
evidence in the record that she consgidered the candidates’
qualifications or how their qualifications might affect the
amount of training reguired.

Given the timing of the relevant events in this case, it is
difficult not to be gkeptical of the ATF’'s version of events.
For example, Nason's testimeny that she did not learn of
complainant's name change until Eenderson sent her an e-mail on
April 5, 2011, was contradicted by the e-mail that Henderson
gent to complainant on March 31, 2011, indicating that Henderson
had spcken to Nason about complainant's name change. In
addition, Nason’s regponses to the BEO investigator’s guestions
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of whether she informed Read or Nichols about complainant's name
change were ambiguous, Nagon did not coffer an emphatic or
direct “No,” to the gquestiong, but stated instead that sghe

" [did] not have any reccrds of informing” Read or Nicholg about
it. Nichols testified that Nason did inform him of
complainant's gender change, gpecifying only that Nason informed
him after he had his discussion with Read about hiring only one
Laboratory Technician. But again, neither Read nor Nichols
gspecified when in April they had this discussion. With these
vague and conflicting testimonies as the backdrop, the record
evidence nevertheless was clear that there was a flurry of
activity--discuseionsg, telephone calls, and e-mails--on the part
of relevant ATF officials on April 5, 2011, '

The record evidence wag clear that the timing of Read’s
decigion teo hire only one Laboratory Technician occurred in very
cloge proximity tc the time--perhaps on the same day--that the
ATF received confirmation that complainant had changed her name
from Charles Demasi to Mia Marie Macy. The record evidence
strongly suggests that at least one ATF official, Nason, knew of
complainant's name change on March 31, 2011. There was no doubt
that Nagon knew about the name change on April 5, 2011. There
wag nothing in the record to suggest that Read or any other ATF
officiala had expressed concerns about funding for the
Laboratory Technician pogitions or the burden of training two
technicians prior to April 2011. There was also nothing in the
reccrd evidence indicating that Read or any other ATF officials
actually checked on the status of the candidates’ background
invegtigations before Read directed Curtis to stop complainant's
background investigaticn on April 5, 2011.

The timing of complainant's submigsion of information
indicating her gender change and Read’s decisions establishes
the necegsary nexusg to show that complainant's transgender
status was a factor in Read’s, and thus the ATF’s, actions. See
Peterson v. Department of Jugtice, EEOC Appeal No. 07A60040 (May
24, 2006), {accepting the Administrative Judge’s finding of
pretext for illegal retaliation where management official’s
proffered reasons for delay in submitting Q8I paperwork on
hehalf of complainant were “evasive,” not credible, and failed
to specify many key datesg). In light of these factors,
particularly Read’s decigions to hire only one Laboratoxry
Technician and to stop complainant's background investigation,
thig office does not accept the ATF's proffered reascne as the
sole legitimate, nondiscriminatory bases for its actions.
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Rejection of the employer's proffered reascon permits the trier
of fact to “infer the ultimate fact of intentional
discrimination.” St. Marxy's Honor Center v. Hicks, 509 U.S.
502, 511 (1993). Put simply, after considering the evidence,
the ATF's version of events that ultimately led Read to her
decigion to stop complainant's background investigation was not
suppcocrted by the record. The record showed that complainant's
tranasgender statusg, and thus her sex, played an impermissible
part in the selecticn process for the Laboratory Techniclan
pogition at issue.

The finding of Title VII discrimination based on ATF’s
apparent consideration of complainant’s transgender sgtatus is
not a gimple one to make. "Notably, at the time of the incident
at issue here, essentially between March 30 and April 5, 2011,
ATF management officials were not aware that taking employment
actionsg baged on the fact that an individual was male or female
after a transgender transition was legally impermissible. At
that time, the Department of Justice had not vyet changed its
internal regulations to prohibit employment actions based on
transgender status, and the EEOC had not yet held that such
action violated Title VII‘s ban on digcrimination on the bagis

of gsex. It may have been that ATF officials were taken aback by

the audden and clearly unexpected announcement that the
applicant they knew as Charles DeMasgi was now Mia Macy. That
does not, however, in any way condone or excusge the actions
taken here, which are now a vioclation of Title VII.

In its decision in this case, the EEOC held that
“intentional discrimination against a transgender individual
becauge that person is transgender, is, by definition,
digcrimination ‘based cn... gex,’ and such discrimination
therefore vioclates Title VII.” Macy v. Bureau of Alcohol,
Tobacco, Firearms and Explosives, EEQOC Appeal No. 0120120821
(April 20, 2012), 2012 WL 1435895 at 11. This was, admittedly,

a new interpretation of Title VII, as federal courts before that

had held that employment conduct based solely on the fact that
gn individusl wag transgender wag not digerimination on the
basis of sex and therefore not prohibited by Title VII. See,
e.g., Ulane v. Bagtern Airlines, 742 F.2d 1081 (7°% Cir. 1984),
Etsitty v. Utah Traneit Authority, 502 F.3d 1215 (10" Cir.
2007). The EEOC in Macy held that because the terms “gex” and
“gender” are esgentially interchangeable, employment actions
based on the fact that an individual became physically male or
female through a transgender transition is action based on the
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person’s sex. “When an employer discriminates against someone

because the perscn is transgender, the employer has engaged in

disparate treatment ‘related to the sex of the victim.’'” Macy,

at 7, citing Schwenk v. Hartford, 204 F.3d 1187, 1202 (9 Cir.

2004). Therefore, the EEOC'g 2012 decision that discrimination f
basged on transgender status violates Title VII must be applied ;
to the facte in this case.

The issue before this office was whether the ATF
digcriminated against complainant based on her gender, gender
identity, gender stereotype, and/or transgender statusg when it
discontinued processing her application for the Laboratory
Technician position. The record established that the ATF
intended and began taking steps to hire complainant for the
position--until ghe disclosed that ghe was transitioning from a
man tc a woman, The ATF stopped complainant'e hiring process
when i1t learned that complainant, formerly Charles Demasi, would
become Mia Macy. In light of the EEOC‘g decigion in this case
to hold that actions based on transgender status are actions
baged on gex and therefore covered by Title VII, the ATF's
actions were discrimination based on gex and therefore
prohibited by Title VII.

Decigsion and Relief

Por the foregoing reasons, this office finds that the ATF
digscriminated against complainant baged on her transgender
status, and thus her sex, when it stopped complainant‘’s further
participation in the hiring process for the NIBIN Ballistics
Forengic Technician Leberatcry Technician position. Because
thig office finds that the ATF discriminated against complainant
under Title VII of the Civil Rights Act of 1964, the following
relief is ordered:

1. Within 60 days of the date of thisg decision, ATF ghall
offer complainant the position of NIBIN Ballistics Forensic
Technician in the Walnut Creek Lab, San Francisco Field
Division. Complainant shall be given 15 days from the receipt
of the offer to either accept or decline the offer. Failure to
accept the coffer within the 15-day period shall be considered a
declinatiocn of the cffer, unlesg complainant can show that
circumstances beyond her control prevented her from responding
within the time limit.
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2. The ATF ig directed to award complainant back pay, with
interest, and other benefits pursuant to 29 C.F.R. §1614.501,
Back pay and benefitg shall be calculated from April 20, 2011,
which 1g two weeks after the date the ATF completed
complainant's background investigation report, up to January 390,
2012, the date Aspen of D.C. sent complainant an e-mail
inquiring whether she was still interested in the NIBIN
Balligticg Forensic Technician position, as the position had
been “re-opened” (Ex. F22 at 387). The record did not contain a
regponge from complainant to Aspen of D.C.’'s inguiry.
Complainant may present evidence as to why she believes the
eligibility periocd for back pay should be extended beyond the
date cited above. If the ATF concludes that complainant would
not have entered on duty until a later date, it should provide
documentation supporting its ccnclusion. The ATF shall
determine the appropriate amount of back pay, interest, and
other benefits due complainant, pursuant to 29 C.F.R.
§1614.501(b), within sixty days of the date complainant either
accepts or declinesg an offer of employment. Complainant shall
cooperate with the ATF’'s efforts to compute the amount of back
pay and benefite due, and shall provide all relevant information
requested by the ATF. If there is a dispute regarding the exact
amount of back pay and/or benefits, the ATF shall issue a check
to complainant for the undigputed amount and complainant may
petition this office for enforcement or clarification of the
amount in dispute.

3. The ATF ghall take appropriate corrective action to
prevent any discrimination from cccurring at the ATF Walnut
Creek Laboratory, 8San Francisco Field Division in Walnut Creek,
California, consistent with 29 C.F.R. § 1614.501(a) (2).

4. As the prevailing party in this matter, complainant may
be eligible for compensatory damages pursuant to Section 102 of
the Civil Rightes Act of 1991, 42 U.S5.C. §198la. Complainant
will be eligible for compensatory damages 1f she can demonstrate
that she suffered injuries as a direct result of the
digcrimination found toc have cccurred in this decision. The ATF
ghall attempt to determine from complainant, using statements
from complainant and others who may have witnessed any emotional
or other harm complainant suffered from the discrimination,
including medical evidence, an appropriate award for any
emotional harm suffered as a result of the sex discrimination in
thig case. In the event the parties are unable to agree upon an
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appropriate compensatory damages award, they should notify this
office go that an appropriate award may be determined.

5. As the prevailing party in this case, complainant is
also entitled to an award of reasonable attorney’s feeg pursuant
tec 29 C.F.R. §1614.501(e). If complainant employed the services
of an attorney for this case, her attorney should provide the
ATF with a verified statement of costs and an affidavit
itemizing the charges for work on those agpects of the case on
which the complainant prevailed. Other supporting documentation
ghould alsc be submitted at this time. In the event the parties
are unable tc agree upon a reasonable attorney’s fee award, they
should notify this office so that an appropriate award may be
determined.

6. Within thirty days of the date of this decision, the
ATF shall post a Notice within the ATF Walnut Creek Lab, San
Francisco Field Division, consistent with the requirements of 29

C.F.R. §1l614.501(a).

Mark L. Gross
Complaint Adjudication Officer

/w/ﬁ%ﬁ

CTarl D. Taylghr J
Attorney
Complaint Adjudication Office
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